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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC16-01005 
CASE NAME: BRENNON B.  VS.  WEST CONTRA COSTA U.S.D. 
HEARING ON MOTION FOR ORDER COMPELLING STACI PARISH TO APPEAR AT DEPO. 
FILED BY BRENNON B., BELLINDA B. 
* TENTATIVE RULING: * 
 
Plaintiffs’ present discovery motion is granted in part and denied in part. 
 
The Parish Deposition 
 
Plaintiffs’ motion for an order compelling defendant to produce Staci Parish for continued 
deposition is denied. 
 
Plaintiffs ask this Court to order defendant to do something that defendant is simply in no 
position to be able to do.  Parish is no longer an employee of defendant District.  Moreover, 
although defendant is understandably reticent concerning the circumstances as to the 
termination of Parish’s employment, it is not difficult to infer (from the administrative leave that 
preceded the termination) that Parish may have left the District on less than friendly terms.  
Plaintiffs make no effort to explain how the District is supposed to be able to “produce” Parish 
for deposition – that is, to require or cause this former employee to show up and answer 
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questions.  Nor can plaintiffs explain why the Court should order the District to do something 
that the District cannot do. 
 
Practicability aside, moreover, plaintiffs make no persuasive argument – indeed, hardly any 
argument at all – for why they still need to depose Parish further, either before or after the 
March 30 discovery cutoff.  Plaintiffs do not assert that Parish is herself a percipient witness on 
any relevant topic.  She was subject to deposition only because, as defendant’s risk manager, 
she provided verifications for defendant’s written discovery responses.  Parish was deposed last 
fall.  According to defendant (not contradicted by plaintiffs), Parish testified fully as to the identity 
of all employees from whom she gathered information for these verifications.  The deposition 
was adjourned because of disagreement as to whether the attorney-client privilege prevents 
plaintiffs from questioning Parish as to the substance of her communications with these 
employees.  A discovery facilitator subsequently ruled in defendant’s favor on this issue, and 
plaintiffs do not seek now to overturn that ruling. 
 
Instead, they argue only that they should be able to resume Parish’s deposition in order to 
question her on some entirely unidentified set of other, permissible subjects.  What plaintiffs do 
not provide, however, is any information as to (a) what these other subjects might be, (b) why 
Parish might be expected to have knowledge of them, (c) why they are relevant or necessary, 
and (d) why plaintiffs did not explore these other subjects to their own satisfaction at Parish’s 
deposition last fall, when they presumably had a full opportunity to inquire on any non-privileged 
and relevant subject they saw fit to explore. 
 
Deeming Matters Admitted 
 
Plaintiffs’ motion asks the Court to deem certain matters admitted, because defendant’s 
responses to plaintiffs’ requests for admission were not properly verified.  This portion of the 
motion is moot, because defendant has now served verifications.  They were faxed on February 
28 (the date this motion was filed), and mailed five days later.  Code of Civil Procedure 
§ 2033.280(c) allows an order deeming matters admitted only if no responses (or, in this case, 
verified responses) are served prior to the hearing date for the motion for an order deeming 
matters admitted. 
 
Plaintiffs assert that there remains one set of RFAs for which no verification has been provided, 
namely the first supplemental RFAs.  Plaintiffs’ motion as filed, however, requested an order 
deeming matters admitted only as to two other sets of RFAs, not this set.  And there was good 
reason for that reticence:  Defendant’s responses to those RFAs (Liberty Reply Decl. Exh. 5) 
consisted only of objections, not admissions or denials.  There was therefore nothing to be 
verified.  If plaintiffs deemed those objections unacceptable, their remedy would have been to 
move to compel further responses under § 2033.290, not to move for an order deeming matters 
admitted. 
 
In this circumstance (where responses are served while the motion is pending), however, the 
statute makes sanctions mandatory.  Even if they were not mandatory, furthermore, the Court 
notes that the District’s proffered excuse for not providing earlier verifications is simply that 
Parish was not available to verify them.  The District offers no explanation as to why the risk 
manager is the only employee who could provide verifications, nor who else has been covering 
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Parish’s job responsibilities during the time she was on administrative leave.  And indeed, it 
appears that Parish did provide verifications for some documents on February 27, 2018, despite 
being on administrative leave. 
 
This portion of the motion is accordingly denied as to deeming matters admitted, but granted 
as to sanctions (the amount of which will be addressed below). 
 
Failure to Serve Verifications for Other Discovery 
 
Plaintiffs finally seek monetary sanctions, as well as some entirely unspecified “evidentiary 
sanctions”, for defendant’s service (at various times over the last several months) of various 
other forms of written discovery, for which no verifications were provided.  It appears that at 
least most of the missing verifications, however, were tardily provided at the end of February or 
early in March. 
 
Plaintiffs’ reply brief asserts two exceptions, namely responses to plaintiffs’ fourth and eighth 
sets of document requests.  The assertion is incorrect as to the eighth set; defendant’s 
verification as to that set is found in Saal Decl. Exh. R.  The Court cannot find any verification as 
to the fourth set, however. 
 
The question remains as to what sanctions, if any, are appropriate for the absence of verification 
for the fourth set, as well as for the ill-excused tardiness of verifications for other various sets of 
discovery.  Notably, while plaintiffs are quite right in demanding verification as to responses to 
document requests, plaintiffs do not assert that there is anything else substantively wrong with 
the responses.  For example, they do not contest any of defendant’s objections; they do not 
assert that the documents promised to be produced are inappropriately limited in any respect; 
and they do not assert failure to produce any such promised documents.  Even as to lack of 
verification, indeed, plaintiffs do not point to any particular aspects of these responses as to 
which the lack of verification presents any genuine problem or issue (such as the need to verify 
some particular assertion as to what documents will be produced, or representation that certain 
documents do not exist).  Thus, while plaintiffs are entitled to timely verifications, they make no 
effort to show that they have been concretely prejudiced in any identifiable way whatsoever by 
any failure or tardiness of verification. 
 
The Court is also constrained to comment on the big-picture context of all of this.  The Court had 
previously commented in connection with continuance of the trial that plaintiffs appeared to be 
trying to crowd a year’s worth of discovery into the last two months.  And chronology aside, the 
present motion gives a clear impression of an excessive, unnecessary, and harassing campaign 
of discovery.  The Court freely admits that it has not read through the entire volume of plaintiffs’ 
multitudinous written discovery demands, most of which have not been provided to the Court.  
But the fact that we are seeing a ninth set of document requests to the District alone, with 
demands numbering well into the hundreds, speaks for itself – to say nothing of multiple sets of 
form and special interrogatories, requests to admit, and similar discovery to co-defendants.  This 
is a volume of formal discovery that might be deemed excessive even in a high-stakes antitrust 
case, let alone the present dispute about three alleged incidents of insufficient supervision of a 
special-needs student. 
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Accordingly, in its discretion the Court awards monetary sanctions (including those relating to 
RFAs) totaling $1,000, payable to plaintiffs’ counsel within 30 days after the order after hearing 
on this motion.  Plaintiffs’ casual, unspecified, and unsupported request for “evidentiary” 
sanctions cannot be taken seriously. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-01332 
CASE NAME: CSAA VS. SEARS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MIDEA AMERICA CORP 
* TENTATIVE RULING: * 
 
Defendant Midea American Corporation’s motion for summary judgment is granted.  
 
Background 
 
Plaintiff CSAA Insurance Exchange (CSAA) provided insurance to Steven Radonich, who 
experienced a fire at his home in November 2014.  CSAA, bringing this case as subrogee of 
Radonich, asserts that the fire arose from a defective stand-alone freezer that experienced an 
internal failure.  Defendant Sears Roebuck and Co. distributed the freezer and obtained it from 
defendant Midea.  CSAA brings causes of action against Midea for strict liability, negligence, 
and breach of warranty.   
 
Midea moves for summary judgment on the basis that no evidence shows that a defect in the 
freezer in fact caused the fire.  It also seeks to dispose of the breach of warranty claim based 
upon a lack of privity between it and CSAA’s insured, Mr. Radonich.  
 
Standards on Summary Judgment 
 
A motion for summary judgment “shall be granted if all the papers submitted show that there is 
no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.” (Code of Civil Procedure § 437c(c).)  The party moving for summary judgment 
carries both the burden of persuasion and the burden of production of evidence.  (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)  A defendant meets the burden of showing a 
cause of action has no merit by making a prima facie showing that one or more of its elements 
cannot be established – i.e., presenting affirmative evidence illustrating that plaintiff cannot 
prove an essential element – or by showing that there is a complete defense to the claim. (Id.; 
Code Civ. Proc. § 437c(p)(2).)  “A prima facie showing is one that is sufficient to support the 
position of the party in question."  (Aguilar, 25 Cal.4th at 851.)  Once the initial burden is met, 
the burden shifts to the plaintiff to demonstrate the existence of a triable issue of material fact. 
(Laabs v. City of Victorville (2008) 163 Cal.App.4th 1242, 1250, citing Aguilar, 25 Cal.4th at 850-
51.)  Finally, in ruling on a motion for summary judgment, the court does not weigh the evidence 
or make credibility determinations.  (See Binder v. Aetna Life Ins. Co. (1999) 75 Cal.App.4th 
832, 840.) 
 
Evidentiary Rulings 
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Midea’s objection to the Hauser declaration is overruled.  The objection is misdirected, resting 
on Hauser’s admissions that he is not qualified to opine on forensic analysis of electrical failure 
of any components of the freezer.  Hauser, however, does not purport to opine on that subject.  
His testimony is limited to identifying the location where the fire started, and related points such 
as the absence of other electrical products in that area.  Midea doesn’t challenge Hauser’s 
expertise to render those opinions.  The objection amounts to arguing, “we’ve got electrical 
experts and you don’t”.  The point is substantively well-taken, but it is not an objection to 
admission of the Hauser evidence as such. 
 
Midea’s objection to the Landis testimony is sustained.  The only expert opinion from Landis that 
CSAA proffers is a modest one, which Landis might be sufficiently qualified to render.  However, 
it is an expert opinion, not a matter of common perception.  It is therefore barred by CSAA’s 
failure to identify Landis as an expert in its initial disclosure.  CSAA cannot so designate Landis 
by a supplemental designation because he is proffered on the same topic as Hauser.  See Code 
of Civil Procedure § 2034.280(a); Basham v. Babcock (1996) 44 Cal.App.4th 1717, 1723; Perry 
v. Bakewell Hawthorne LLC (2017) 2 Cal.5th 536.  It is noted, however, that Landis’s proffered 
opinion goes only to a topic on which there is no controversy, namely that the fire started in the 
corner of the garage where the freezer was located.  Both Hauser and Midea’s experts have 
identified the same location.  The exclusion is therefore of no consequence. 
 
CSAA for its part presents no objections to evidence.  What it labels as “objections” are 
arguments against certain points in the statement of undisputed facts.  That is not an objection 
to evidence. 
 
The request for judicial notice is denied as unnecessary. 
 
Defect and Causation 
 
Midea submits testimony from two experts who performed forensic examination of the freezer 
and who opine that there is no evidence at all that any defect or failure in the freezer caused the 
fire – “not a shred of evidence”, in the words of one of the experts.  CSAA presents some minor 
criticisms of this testimony, but it does not attempt to challenge the conclusion reached by these 
experts.  Its opposition brief states:  “Plaintiff CSAA Insurance Exchange does not dispute that a 
specific mode of internal failure of the freezer has not been found.  However, the evidence 
shows that the fire started at the freezer due to a failure of an unknown component.” 
 
This is sufficient to carry Midea’s opening burden on summary judgment.  It is better, for 
example, than the showing made in Leyva v. Garcia (2018) 20 Cal.App.5th 1095, where it was 
held sufficient for experts to state that the cause of the fire could not be determined.  That 
showing could be paraphrased as, “we can’t tell what caused the fire”.  Here, the showing can 
be paraphrased as, “we can’t tell what caused the fire but it certainly wasn’t anything in the 
freezer”. 
 
CSAA relies in response on Hauser’s declaration.  Hauser doesn’t purport – indeed, 
affirmatively disclaims – to try to identify the cause of the fire, or to dispute the findings of 
Midea’s experts.  Hauser, however, testifies that the freezer was at the “point of origin” of the 
fire, meaning that that was the location where the fire started – the northeast corner of the 
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garage.  CSAA adduces this as circumstantial evidence that the freezer – some “unknown 
component” – must have been the cause of the fire. 
 
CSAA is correct that circumstantial evidence may sometimes suffice to establish a triable fact 
question as to the cause of a fire or accident.  See, e.g., Vandermark v. Ford Motor Co. (1964) 
61 Cal.2d 256, 260; Dimond v. Caterpillar Tractor Co. (1976) 65 Cal.App.3d 173.  In at least 
some circumstances, therefore, it could be sufficient in a fire-origin case to establish a triable 
fact issue of causation and defect by inference from evidence of the location of the fire’s origin, 
coupled with evidence of the absence of other plausible candidates for the cause.  That might 
suffice, at least, in the absence of more direct evidence as to whether there was or was not a 
defect that caused the fire – say, if the accused product was completely destroyed, or was 
hauled away to the dump, or was otherwise not adequately examined forensically. 
 
It might be a more difficult legal question whether such circumstantial evidence, based on 
location alone, would suffice to establish a triable issue in the face of an uncontested showing 
(such as is made here) that the accused product has been examined thoroughly and all possible 
components have been affirmatively excluded as defects or causes of the fire. 
 
The Court need not answer that more difficult question in this case, however, because CSAA’s 
record is not as clean as that.  Before a Court could accept such circumstantial locational 
evidence as sufficient to rebut direct forensic evidence, it would be further necessary for the 
plaintiff’s evidence to exclude other possible causes besides the accused product.  CSAA’s 
evidence does not do that.  Hauser states that he “did not find any other electrical source in the 
northeast corner of the garage that posed a potential source of fire” (emphasis added).  But 
Hauser does not opine that the fire’s cause must have been electrical.  In his deposition he 
further acknowledged that he did not know what other material may have been present in the 
northeast corner at the time of the fire.  To identify the location of the freezer as the “point of 
origin”, or to argue that “the fire started at the freezer” (emphasis added), therefore, is an 
assertion of geography rather than of causation.  Likewise, it adds nothing for Hauser to state 
that he observed “consistent patterns of fire coming from the freezer”.  It is known that the 
freezer in fact burned, so there’s no surprise that there were signs of fire coming from it.  That is 
not the same thing, however, as establishing that the freezer was the first thing that burned, or 
that the freezer (or anything in it) was the cause of the fire. 
 
CSAA’s evidence is therefore insufficient to overcome Midea’s affirmative showing that there 
was no defect in the freezer that could have caused this fire. 
 
Privity 
 
This conclusion makes it unnecessary to rule separately on Midea’s attack on CSAA’s 
guarantee count, based on absence of privity.  The Court notes that CSAA tacitly concedes this 
argument.  It should be further observed, however, that if Midea had not succeeded in winning 
summary judgment on the basis of lack of causation, it would face the procedural problem that it 
did not label its motion as being one for summary adjudication (in the alternative) as to the 
guarantee cause of action.  The Court does not have to decide whether it will nevertheless 
choose to treat Midea’s motion as though it did request summary adjudication. 
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Scheduling 
 
Only Midea, not Sears, filed the present motion.  CSAA’s claims against Sears thus remain 
formally unadjudicated.  It is far from clear, however, that there remains a viable basis for those 
claims in light of this disposition.  Accordingly, the trial scheduled for April 20 is vacated, and 
that date is converted to a CMC. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-01522 
CASE NAME: DIRECT CAPITAL VS. R. MUGNOLO 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DIRECT CAPITAL CORPORATION 
* TENTATIVE RULING: * 
 
The summary judgment motion is taken off-calendar due to a newly received notice of 
bankruptcy stay.  The Court also notes that there is no indication in the file that the defendants 
were notified of the motion or of this renewed hearing date. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-01822 
CASE NAME: THEKKEK VS. SINGH 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES AND DOCUMENTS (RANA) 
FILED BY PREMA THEKKEK, ANTONY THEKKEK 
* TENTATIVE RULING: * 
 
This motion to compel is granted in part and denied in part. 
 
This lawsuit concerns two transactions in which the Thekkeks (plaintiffs) first bought, then sold, 
an interest in certain skilled-nursing-care facilities (which all parties refer to as “Corona”).  In 
2012 the Thekkeks asked defendant Singh (their then-employee) to engage defendant Rana as 
a broker to negotiate the Thekkeks’ purchase of a 49% interest in Corona from the Ferrers.  
Having discussed the deal with the Ferrers, Rana engaged his long-time attorney Sandbank to 
draft the deal documents.  Then in 2014, Singh and Rana negotiated to buy the Thekkeks’ 
interest in Corona.  Again Rana arranged for Sandbank to draft the deal documents.  The gist of 
the present lawsuit is the Thekkeks’ allegation that Singh and Rana presented them with what 
they represented to be deal documents drafted by Sandbank, but in fact Singh and Rana 
doctored the documents to change the deal (from a purchase to a transfer in settlement of an 
asserted debt) without telling the Thekkeks. 
 
The Attorney-Client Privilege Issue 
 
Plaintiffs seek to compel Rana’s compliance with plaintiffs’ document requests 18 and 19 to 
Rana.  Those requests call for production of all communications between Rana and Sandbank 
concerning Corona, and all documents Rana received from Sandbank concerning Corona.  
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(Sandbank represents both defendants in the present action, but the requests are 
chronologically limited to the time prior to the present representation.)  Rana’s sole response to 
both requests is an objection on grounds of attorney-client privilege. 
 
At the outset, the Court notes that the existence of an attorney-client relationship between 
Sandbank and Rana would not automatically establish that all documents within these two 
requests would be privileged.  For example, any documents shared with the Thekkeks, Singh, 
the Ferrers, or other third parties would presumably not be covered by privilege.  Neither would 
any documents Sandbank transmitted to Rana with the intention that they be passed along to 
the Thekkeks.  Neither party raises any issues on this motion about any documents falling 
outside the privileged sphere, however, so the Court need not explore that angle at any greater 
length. 
 
The key issue on this motion is a two-part question about whether the Thekkeks had any 
attorney-client relationship with Sandbank in connection with the two Corona transactions.  On 
the evidence before it on this motion, the Court holds that the Thekkeks did have such a 
relationship as to the 2012 transaction, but not as to the 2014 transaction.  As to the 2014 
transaction, Sandbank’s sole client was Rana, and Rana is thus entitled to assert privilege.  
Accordingly, the Court grants the motion to compel in part, and orders Rana to comply fully with 
both requests as to the 2012 transaction.  The Court denies the motion, however, as to the 2014 
transaction, except to the extent that any documents may be non-privileged despite the 
existence of an attorney-client relationship between Sandbank and Rana. 
 
The 2012 transaction.  It is factually uncontested that the Thekkeks did not choose or engage 
Sandbank; that they never had any direct written or oral engagement agreement with him; that 
they never communicated directly with him in connection with the 2012 transaction; and that he 
did not invoice them for his services, nor did they pay anything to him.  Those facts, however, do 
not necessarily exclude all possibility that Sandbank’s work on the deal was done on the 
Thekkeks’ behalf.  If Rana was acting as the Thekkeks’ agent in locating and hiring an attorney 
to draft the transaction documents for the Thekkeks, then the attorney may still have been 
acting on the Thekkeks’ behalf in his work on the transaction.  At worst, it might be that Rana 
and the Thekkeks were Sandbank’s joint clients – which, for purposes of the present motion, 
has the same effect as a direct Thekkek-Sandbank attorney-client relationship, in that it deprives 
Rana of any right to invoke attorney-client privilege as against the Thekkeks. 
 
The cases discussed by the parties here are of little direct relevance to the 2012 transaction.  
They deal with questions as to whether an attorney for one side of a realty deal can be seen as 
also having an attorney-client relationship with the parties on the other side of the deal.  (See 
Sky Valley Ltd. Partnership v. ATX Sky Valley (N.D.Cal. 1993) 150 F.R.D. 648; Fox v. Pollack 
(1986) 181 Cal.App.3d 954 (cited by both sides and the Facilitator in the Facilitator proceedings, 
but oddly mentioned by neither side on this motion).  Here, by contrast, Rana was not the party 
across the table from the Thekkeks in the 2012 deal, and there is no suggestion that Sandbank 
was representing or acting on behalf of the parties that were across the table (the Ferrers).  The 
present question, rather, is this:  When Rana engaged Sandbank to draft the deal documents on 
the 2012 deal, was Rana seeking legal representation solely for himself?  Or was he acting as 
the Thekkeks’ agent in obtaining legal services on their behalf?  The cited cases shed no light 
on this question. 
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In the Court’s view, the answer to the question lies less in what the parties’ evidence shows, 
than in what it doesn’t say.  The Thekkeks had no direct contact with Sandbank and hence have 
little to say about exactly what work he did or how he did it, except to point out that he was the 
drafter of the deal documents.  Rana and Sandbank, by contrast, necessarily have detailed 
knowledge about the scope of Sandbank’s work on the 2012 deal and how it was done and 
directed.  Their declarations, however, are oddly reticent on that very topic, saying as little as 
possible about exactly what work Sandbank did, for whose interests he did the work, and why. 
 
The obvious question that Rana and Sandbank do not answer, then, is this:  Who else’s 
interests was Sandbank representing and protecting in the 2012 deal, if not the Thekkeks’?  
Rana argues that Sandbank was representing solely Rana.  But no explanation is offered as to 
why Rana needed any such legal representation at all.  Although Sandbank had represented 
and advised Rana generally as to his brokerage business, there is no assertion that Rana 
required or received any legal advice or services specifically concerning his own broker’s role in 
the 2012 transaction.  Nor, if any such advice had been needed or given, is it apparent why it 
would have extended to drafting of the deal documents.  As plaintiffs point out, Rana was not 
himself a party to the 2012 sale/purchase, so he cannot have had any personal interest in its 
terms or how the deal documents were drafted – except of course in the vicarious sense that 
Rana, as the Thekkeks’ agent and broker, had a responsibility and interest to see to it that the 
deal was done right and that his clients’ interests were adequately protected.  But if that was 
what Rana engaged Sandbank to do, then (as plaintiffs argue) Sandbank was acting in the 
Thekkeks’ interest, even if he was hired and directed through an agent. 
 
If Sandbank’s work on the 2012 deal went beyond that role to include anything concerning 
Rana’s personal, non-vicarious interests in the deal, there is no hint of any such work in the 
evidence Rana submits in opposition to this motion. 
 
This renders less than credible some of the assertions in Rana’s declaration.  He states that he 
paid Sandbank’s fees solely out of Rana’s own funds, never asking the Thekkeks for a penny of 
reimbursement for them.  He does not deny, however, Ms. Thekkek’s testimony that she was 
asked to reimburse Rana to the tune of $166,000 for his “expenses” on the deal, nor does he 
shed any light on what other expenses those could be.  Nor does he explain why it would make 
sense for himself personally to bear 100% of the cost of drafting the deal documents on a deal 
to which he was not a party. 
 
The 2014 transaction.  The facts are critically different, though, as to the 2014 transaction.  
There, Rana was himself a direct transactional party:  He (along with Singh) was the buyer, 
directly adverse to the Thekkeks on the deal.  Again, there was no written or oral representation 
agreement between the Thekkeks and Sandbank, nor were there ever any communications 
directly between them.  Ms. Thekkek testifies that once the deal terms were negotiated, she was 
told (by Singh) that Sandbank would draft the documents.  Plaintiffs argue that they took 
Sandbank’s role to be that of a scrivener, simply drafting up the terms worked out by the parties, 
but not representing or advising either party.  Her declaration, however, does not state that that 
was her understanding at the time, much less that anyone so represented to her.  On the 
contrary, whatever else might be said about the 2012 deal, it was never arguably the case that 
Sandbank acted as a neutral scrivener (neutral, that is, as between the Thekkeks and the 
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Ferrers) on that deal.  The Thekkeks knew that they had no direct professional relationship 
(indeed, no meaningful contact to speak of) with Sandbank, but that on the contrary Sandbank 
was the lawyer brought into these matters by Rana – the guy across the table from them on the 
2014 deal. 
 
There is thus neither any testimony as to the Thekkeks’ actual belief in 2014 that Sandbank was 
representing them on the deal, nor any reasonable basis for any such belief.  The 2014 deal is 
similar to the situation in Fox, 181 Cal.App.3d 954, where the court affirmed a summary 
judgment finding that no attorney-client relationship existed between one deal party’s attorney 
and the opposing deal party. 
 
This case does present one fact not present in Fox, namely that Sandbank had represented the 
Thekkeks in a prior deal as to the same assets.  But without more, that is not sufficient to 
support a carry-over belief that Sandbank continued to represent the Thekkeks on the later deal, 
on which the opposing party was the same person who brought the attorney into the picture to 
start with.  The most natural assumption was that Sandbank worked with Rana in 2012 on 
behalf of their mutual clients, the Thekkeks – but that when Rana moved from being the 
Thekkeks’ broker to being their transactional adverary, Sandbank worked with Rana on behalf of 
Rana. 
 
The Thekkeks argue that if Sandbank represented the Thekkeks on their 2012 purchase of 
Corona, but then represented Rana adverse to the Thekkeks on the 2014 sale, he was 
obligated to make a formal disclosure of his 2012 role.  The point may or may not have bite as 
to the formalities required by the rules of legal ethics.  Operationally, however, it proves little or 
nothing about who Sandbank’s client was in 2014.  There was no practical need for Sandbank 
to disclose to the Thekkeks that he had represented them in 2012; by the Thekkeks’ own 
hypothesis, they already knew that.  One may argue that Sandbank needed to make express 
disclosure to the Thekkeks that he was now representing someone else as to the Corona 
property.  But whether or not that was formally required, the facts show that it was plain enough 
on the facts known to the Thekkeks – and nowhere in their evidence (as opposed to their briefs) 
do they actually claim to have believed otherwise. 
 
Document Request 24 
 
The remainder of plaintiffs’ motion is facially anomalous.  An initial dispute as to these precise 
document production issues was taken to the Discovery Facilitator.  Both his report and the 
declaration of plaintiffs’ counsel confirm that all issues other than privilege were resolved 
(though no one apprises the Court what the resolution was).  And yet plaintiffs are here in this 
Court, seeking to compel discovery as to the very requests on which all disputes were reported 
to be resolved. 
 
One of these resolved-yet-still-disputed items is document request 24, identically propounded to 
both Rana and Singh and requesting documents concerning bilateral dealings between them.  
Both defendants served vaguely worded responses to the general effect that they would 
produce relevant documents but not irrelevant ones. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   04/13/18 

 
 

- 11 - 

Plaintiffs cogently object that defendants cannot set themselves up as sole deciders of what is 
relevant and what isn’t, with no explanation of what is or is not to be produced.  But plaintiffs’ 
motion papers are as fatally vague as defendants’ responses.  Plaintiffs identify no particular 
topic the relevance of which is disputed, nor do they identify any particular documents or 
categories of documents that this Court is asked to order produced.  Plaintiffs don’t appear to 
have thought through what kind of order they think the Court should be issuing.  Based on 
plaintiffs’ papers, it is hard to see how the Court could issue anything more specific than 
“Defendants are ordered to produce all relevant responsive documents” – to which order 
defendants would inevitably respond, “Right, that’s what we said we’d do and we’ve done it”. 
 
Defendants’ opposition papers actually put more meat on these bones than plaintiffs’ motion 
papers do.  It appears that the dispute is whether defendants should have to produce 
documents as to bilateral transactions between Rana and Singh other than the Corona deals.  If 
that is what plaintiffs seek, however, they make no serious effort to articulate why such other 
transactions would be discoverably relevant. 
 
And more to the Court’s present point, a dispute such as this – “should defendants have to 
produce documents relating to their non-Corona deals?” – is precisely the kind of discovery 
disagreement for which the Discovery Facilitator program exists.  Yet the parties leave the Court 
entirely in the dark as to what, if anything, happened on this topic before the Facilitator. 

 Was this topic discussed and agreement reached?  If so, why are plaintiffs now moving 
to compel on it? 

 Was the issue discussed, but not agreed?  If so, why do both the Facilitator and the 
moving attorney report that all issues other than privilege were resolved, and what does 
the Facilitator recommend? 

 Was the issue not discussed at all?  If not, why not, and why should plaintiffs be excused 
from having raised the issue with the Facilitator? 

 
The Other Document Requests 
 
Finally, plaintiffs assert that there are certain other document requests – requests 1 through 6 
propounded to Rana, and requests 1, 2, and 17 propounded to Singh – on which defendants 
promised to produce documents but have produced none.  Again, however, plaintiffs identify no 
particular documents or categories that are known (or believed) to exist but that are 
unproduced.  Defendants for their part have served supplemental responses (after this motion 
was filed) stating that they have performed renewed searches and have determined that no 
such documents exist. 
 
Plaintiffs say they simply don’t believe defendants’ assertions.  But again, plaintiffs have not 
thought through what form of order they expect the Court to grant.  With nothing specific 
requested, and nothing more to go on than plaintiffs’ argument that defendants must be lying, 
the Court could not grant anything more specific than an order to produce documents 
responsive to these requests.  But we already know what defendants’ response to such an order 
would be:  “We’ve looked and there aren’t any.”  What do plaintiffs expect the Court to do about 
that, with no factual showing on plaintiffs’ part that it isn’t true? 
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Notably, plaintiffs do not claim to have undertaken any follow-up meet-and-confer about what 
search was done and whether there are any such documents.  That would be the first step.  If 
plaintiffs remain unsatisfied with defendants’ denials, they will no doubt explore the existence, 
nonexistence, and disposition of any such documents in further discovery, such as depositions.  
On the present record, however, there is simply nothing for the Court to order, and nothing more 
for the Court to do. 
 
Sanctions 
 
Both sides request sanctions, but the Court declines to order any.  The privilege issue is a 
genuinely disputable one, on which neither side worked very hard to present any compelling 
factual support. 
 
As for the remaining issues:  The Court has already pointed out the deficiencies in plaintiffs’ 
motion.  But defendants’ responses are little more satisfactory.  They are no more informative 
than plaintiffs as to the Facilitator’s resolution of the dispute as to Requests 24.  And their 
supplemental “we don’t have any” responses on the remaining requests were served after the 
motion was filed, which hardly proves that the motion was ill-founded at filing. 
 

  

 5.  TIME:  9:00   CASE#: MSC16-01822 
CASE NAME: THEKKEK VS. SINGH 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES AND DOCUMENTS (SINGH) 
FILED BY PREMA THEKKEK, ANTONY THEKKEK 
* TENTATIVE RULING: * 
 
The motion is denied.  See line 4.  No sanctions are awarded. 
 

  

 6.  TIME:  9:00   CASE#: MSC17-01000 
CASE NAME: WELLS FARGO VS. MASON-MCDUFFIE 
HEARING ON MOTION FOR TURNOVER OF UNDERTAKING POSTED BY CREDITOR 
FILED BY BETTER HOMES AND GARDENS REAL ESTATE, LLC 
* TENTATIVE RULING: * 
 
The motion of claimant Better Homes and Gardens Real Estate (BHGRE) for turnover of the 
bank account at issue in this case is granted.  Wells Fargo (and its surety, Travelers) are 
ordered to pay $55,000 to BHGRE, representing the amount of the bond Travelers posted on 
Wells Fargo’s behalf to secure BHGRE’s present claim. 
 
Plaintiff Wells Fargo obtained a default judgment in this case against defendant Mason-McDuffie 
in the amount of $54,420.68.  Wells Fargo seeks to collect that judgment by levying on Mason-
McDuffie’s bank account at Union Bank.  BHGRE, however, asserts in this motion that it has a 
superior right to the funds.  It points out that nearly all the funds in the account come from an 
insurer’s refund to Mason-McDuffie of an overpayment of premiums for worker’s comp 
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coverage, in the amount of $56,231.  BHGRE asserts that it had a perfected security interest in 
the right to the refund (as either a general intangible or a contract right of Mason-McDuffie), and 
hence that the money now deposited in the disputed account constitutes the traceable proceeds 
of BHGRE’s collateral, carrying the same perfected security interest. 
 
BHGRE’s motion papers present a detailed technical exposition of how it holds a perfected 
security interest in the account.  Most of BHGRE’s showing is undisputed.  Wells Fargo raises 
only a single argument in opposition. 
 
Wells Fargo does not contest that BHGRE had a perfected security interest in the insurance 
refund, as a result of BHGRE’s Security Agreement with Mason-McDuffie and BHGRE’s filing of 
a UCC-1 Financing Statement thereon with the Secretary of State pursuant to Comm. Code 
§ 9302.  Wells Fargo contends, however, that that perfected security interest does not apply to 
the funds in the disputed Union Bank account.  It argues that the only way to perfect a security 
interest in a deposit account is by means of control, as provided for and defined in Comm. Code 
§§ 9104 and 9314(b).  BHGRE does not claim to have perfected its security interest by such 
control. 
 
The flaw in Wells Fargo’s argument is its assumption that perfection by means of control under 
§ 9314 is the only means by which a creditor may have a perfected security interest in funds in a 
deposit account.  That may be true, if the deposit account is itself the original collateral in which 
the creditor claims a security interest.  The present situation is different, however.  BHGRE 
claims a perfected security interest in the money in the bank account, not because it perfected a 
security interest in the account itself as such (which would have required control), but because it 
had a perfected security interest in a different asset (viz., Mason-McDuffie’s right to the 
insurance refund), which was not located in a deposit account; and the money now found in the 
account represents the proceeds of that collateral. 
 
Wells Fargo relies on the provision in Comm. Code § 9312(b)(1) that “A security interest in a 
deposit account may be perfected only by control under Section 9314.”  But Wells Fargo 
uncandidly omits the key prefatory language in subdivision (b):  “Except as otherwise provided in 
subdivisions (c) and (d) of Section 9315 for proceeds, all of the following apply”.  It is this “except as 

otherwise provided” statute that directly governs this motion.  Section 9315(c) provides:  “A security 
interest in proceeds is a perfected security interest if the security interest in the original collateral 
was perfected.”  See also 4 Witkin, Summary of California Law, Secured Transactions in 
Personal Property § 74, at p. 633 (10th ed. 2005). 
 
The only case relied on by Wells Fargo illustrates the point.  In Full Throttle Films v. National 
Mobile Television (2009) 180 Cal.App.4th 1438, the court found insufficient evidence that the 
claimant there had established adequate control to show perfection of a security interest in a 
deposit account under § 9314.  But the court recognized that there was another means by which 
the claimant might establish a perfected security interest (though on the case’s facts that 
avenue failed as well).  Id. at 1443. 
 
Here, Wells Fargo does not contest (1) that BHGRE had a perfected security interest in the 
original collateral (the right to the insurance refund); (2) that at least $55,000 of the funds now in 
the bank account are traceable as the proceeds of the original collateral; and (3) that BHGRE 
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satisfies the conditions stated in § 9315(d) for survival of the resulting perfected security interest 
in those proceeds for longer than 21 days.  Under §§ 9312(b) and 9315, these facts are 
sufficient to prove that BHGRE has a perfected security interest in that portion of the funds of 
the bank account representing the proceeds of the insurance refund. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-01690 
CASE NAME: McGINN VS. ELLINWOOD PARK 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGATORIES 
FILED BY MYLES McGINN 
* TENTATIVE RULING: * 
 
The Court thanks plaintiff’s counsel for the “Status Report” filed on April 8, reporting that a 
settlement was reached.  This discovery motion is accordingly taken off calendar.  The CMC 
presently set for May 22 is rescheduled to May 25, to be heard (if necessary) in connection with 
the pending motion to enforce settlement. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-01919 
CASE NAME: TROTTER VS. DEUTSCHE BANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY BRECKENRIDGE PROPERTY FUND 2016, LLC 
* TENTATIVE RULING: * 
 
Defendant Breckenridge demurs to the fifth (setting aside the trustee’s sale) and sixth (quiet 
title) causes of action of the First Amended Complaint, which are the only causes of action 
alleged against Breckenridge.  The demurrer is sustained without leave to amend. 

Request for Judicial Notice 

Defendants request judicial notice of several county recorder documents. This request is 
unopposed. The request is granted. Evid. Code §§ 452, 453. 

Setting Aside the Foreclosure Sale 

“A properly conducted nonjudicial foreclosure sale constitutes a final adjudication of the rights of 
the borrower and lender.” Moeller v. Lien (1994) 25 Cal.App.4th 822, 831. “As a general rule, a 
trustee’s sale is complete upon acceptance of the final bid.” Nguyen v. Calhoun (2003) 105 
Cal.App.4th 428, 440-41. “If the trustee’s deed recites that all statutory notice requirements and 
procedures required by law for the conduct of the foreclosure have been satisfied, a rebuttable 
presumption arises that the sale has been conducted regularly and properly; this presumption is 
conclusive as to a bona fide purchaser.” Moeller, 25 Cal.App.4th at 831 (citations omitted); see 
also Civ. Code § 2924. “This presumption may only be rebutted by substantial evidence of 
prejudicial procedural irregularity.” Melendrez v. D & I Investment, Inc. (2005) 127 Cal.App.4th 
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1238, 1258. “[T]he two elements of being a BFP are that the buyer (1) purchase the property in 
good faith for value, and (2) have no knowledge or notice of the asserted rights of another.” 
Melendrez, 127 Cal.App.4th at 1251. 

Here, Breckenridge has provided certified copies of the Notice of Default, Notice of Trustee’s 
Sale, Trustee’s Deed Upon Sale, and Grant Deed. RJN Exs. B-E. Certified copies of recorded 
documents are self-authenticating. Evid. Code §§ 1530, 1600; see also Fontenot v. Wells Fargo 
Bank, N.A. (2011) 198 Cal.App.4th 256, 264-65 (disapproved on another point by Yvanova v. 
New Century Mortgage Corp. (2016) 62 Cal.4th 919). Breckenridge has demonstrated that it 
purchased the Property at a foreclosure sale and thereafter “duly perfected” its title. 

Plaintiff now alleges that Breckenridge “had knowledge of the HBOR violations of Deutsche and 
Nationstar prior to purchasing the property” and “had knowledge that Nationstar had no right to 
convey the property at a foreclosure sale as a result of the knowledge of Nationstar’s HBOR 
violations.” FAC at ¶¶ 45, 46. However, The Court has previously sustained Breckenridge’s 
demurrer to the original Complaint, however, holding that such conclusory allegations are 
insufficient.  Similarly, the prior demurrer ruling held that Plaintiff must be more than conclusory 
in alleging prejudicial procedural irregularity of the trustee’s sale itself. The Court granted leave 
to amend to give Plaintiff the opportunity to put some meat on these conclusory bones, if she 
has any, by adding nonconclusory allegations as to both the prejudicial procedural irregularity 
and the buyer’s knowledge.  She has not done so.  The FAC alleges no more detail on either of 
these points than did the original Complaint. Plaintiff’s conclusory allegations are insufficient to 
overcome the presumption that Breckenridge is a bona fide purchaser. 

There is a second and equally fatal reason for the insufficiency of these causes of action.  
Plaintiff has not sufficiently alleged tender or that she is exempt from the tender requirement. “A 
tender is an offer of performance made with the intent to extinguish the obligation. A tender 
must be one of full performance and must be unconditional to be valid. The giving of a note by a 
debtor for the amount of the debt does not constitute payment unless the parties agree.” Arnolds 
Management Corp. v. Eischen (1984) 158 Cal.App.3d 575, 580 (internal citations omitted). 
Plaintiff continues to rely on the allegation that she “was willing and able to tender funds to 
satisfy the alleged deficiency, and was prepared to make that tender if necessary to stop the 
sale” is insufficient. FAC at ¶ 109. As before, this is insufficient; despite the opportunity for 
amendment, Plaintiff has not alleged facts indicating that she had actually tendered the amounts 
due or was able to perform.  

As the Court noted in its prior order, there are four exceptions to the tender requirement in the 
nonjudicial foreclosure context: First, if the borrower’s action attacks the validity of the 
underlying debt, a tender is not required since it would constitute an affirmation of the debt. 
Second, a tender will not be required when the person who seeks to set aside the trustee’s sale 
has a counterclaim or set-off against the beneficiary. Third, a tender may not be required where 
it would be inequitable to impose such a condition on the party challenging the sale. Fourth, no 
tender will be required when the trustor is not required to rely on equity to attack the deed 
because the trustee’s deed is void on its face. See Lona v. Citibank, N.A. (2011) 202 
Cal.App.4th 89, 112-13. There are no allegations in the Amended Complaint that would support 
any of these exceptions.  

Quiet Title 
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The elements of an action to quiet title are: (1) “the plaintiff is the owner and in possession of the 
land,” and (2) “the defendant claims an interest therein adverse to [the plaintiff].” South Shore 
Land Co. v. Petersen (1964) 226 Cal. App. 2d 725, 740-741.  

The general rule is that a holder of equitable title, or of some equitable interest in the property, 
cannot maintain a quiet title action against a legal owner. See, e.g. G. R. Holcomb Estate Co. v. 
Burke (1935) 4 Cal.2d 289, 297; County of Los Angeles v. Hannon (1910) 159 Cal. 37, 48; 
Lewis v. Superior Court (1994) 30 Cal.App.4th 1850, 1866; Stafford v. Ballinger (1962) 199 
Cal.App.2d 289, 294-95. An exception to the general rule exists where it is pleaded with 
specificity that the legal title holder obtained its interest through fraud. Strong v. Strong (1943) 
22 Cal.2d 540, 546; see also Warren v. Merrill (2006) 143 Cal.App.4th 96, 113-14 & fn. 20. 
Equitable rights cannot be established in a quiet title action when the pleadings contain only 
general allegations asserting a right to ownership. Strong v. Strong, supra, at 546. Plaintiff has 
not alleged facts which would support application of the fraud exception to this general rule. 
Alternatively, Plaintiff’s failure to allege tender (or a valid exception to the tender rule) is also 
fatal to her quiet title claim. See supra. 

Leave to Amend 

The Demurrer is sustained, without leave to amend. Plaintiff was given the present opportunity 
to come up with something more and better, and she has been unable to do so.  If she intends 
to contest this ruling to seek a further opportunity to amend, she should come to the hearing 
prepared to discuss in detail what she has in mind, as well as why it was not included in the 
FAC. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-01919 
CASE NAME: TROTTER VS. DEUTSCHE BANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY DEUTSCHE BANK TRUST COMPANY AMERICAS, et al. 
* TENTATIVE RULING: * 
 
Before the Court is a Demurrer filed by Nationstar Mortgage, LLC d/b/a Mr. Cooper and 
Deutsche Bank Trust Company Americas, as Trustee for Residential Accreddit Loans, Inc. The 
Demurrer relates to the First Amended Complaint filed by Pamela Trotter. The Amended 
Complaint pleads causes of action for (1) violation of Civil Code § 2923.6; (2) violation of Civil 
Code § 2923.7; (3) negligence; (4) unfair business practices; (5) to set aside trustee’s sale; 
(6) quiet title; (7) violation of Civil Code § 2923.5; and (8) violation of Civil Code § 2924(a)(6).  

Defendants’ demurrer is sustained as to all causes of action.  Leave to amend is 
granted as to the first, second, third, fourth, and seventh causes of action, but denied 
as to the fifth, sixth, and eighth causes of action. 

Fifth and Sixth Causes of Action:  Set Aside Trustee’s Sale and Quiet Title 

These causes of action are discussed in detail in Line 8, ruling on Breckenridge’s 
demurrer.  The point about the BFP’s lack of knowledge does not apply to the present 
demurring defendants, but the remaining two points – inadequate allegation of prejudicial 
procedural irregularity, and of tender – apply equally well to these defendants. 
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This is these defendants’ first demurrer in this case.  This is Plaintiff’s second attempt at alleging 
these particular causes of action, however.  As the Court notes in Line 8, these same 
deficiencies were flagged in the Court’s ruling on Breckenridge’s prior demurrer, and Plaintiff 
was given the present opportunity to fix them by amendment.  The Court assumes that the FAC 
is the best she thinks she can do.  Accordingly, leave to amend is denied as to these causes of 
action.  If Plaintiff intends to contest this ruling to seek a further opportunity to amend, she 
should come to the hearing prepared to discuss in detail what she has in mind, as well as why it 
was not included in the FAC. 

First, Second, Third, and Seventh Causes of Action: 
Civil Code §§ 2923.6, 2923.7, 2923.5, and Negligence 

These claims all have a fatal flaw in common, namely the failure to allege any actionable 
damage or harm as a result of any of these asserted violations.  The Court assumes 
without ruling that the FAC sufficiently alleges that defendants have violated the 
requirements the several Civil Code sections asserted, and have acted negligently in so 
doing.  That alone, however, will not suffice to plead viable causes of action.  If Plaintiff 
would have suffered foreclosure and loss of the house even if these sections had been 
complied with, then violation of the statutory requirements has not caused her any 
actionable harm, and she has no causes of action. 

Typical of this problem is FAC ¶ 96:  “The injury to Plaintiff is certain.  The improper 
review and processing of Plaintiffs’ loan modification application and supporting 
documents, including without limitation the Plaintiffs’ financial records, deprived Plaintiffs 
of the possibility of obtaining a foreclosure prevention alternative” (emphasis added).  
Elsewhere the FAC alleges that Plaintiff was deprived of the opportunity even to submit 
a loan modification application, or to seek foreclosure prevention alternatives (e.g., FAC 
¶ 123; and see, similarly, ¶¶ 91, 103, and 124).  But that is the problem:  A mere 
“opportunity to apply”, or non-processing of an application, are not in themselves 
cognizable forms of harm.  What is missing is any allegation of what kind of modification 
or alternative Plaintiff is referring to, or any allegation that she would in fact have 
qualified for and obtained such relief, but for these statutory procedural violations.  If 
Plaintiff would not have succeeded in modifying her loan or obtaining other relief even if 
defendants had hewed strictly to the statutory procedural requirements, then the 
procedural violations did not cause cognizable harm to Plaintiff. 

The closest the FAC comes to such an allegation is the conclusory and speculative 
assertion in ¶ 123 that she “would have qualified … at the time” for such relief if she had 
been able to request it.  That is too conclusory to support an allegation of causation or 
proximate harm. 

Plaintiff also alleges in ¶ 103 that these violations have caused her to incur “back dues 
and accrued interest” that would not have occurred without the violations.  If the Court 
understands this correctly, this means that these dues and interest would not have 
accrued because the loan would have been modified.  But again, that is the missing 
allegation here. 

These statutes provide relief only for a “material” violation of the dual tracking statute. Civil Code 
§ 2924.12(a),(b). And as with any other civil claim, absent statutory authorization of a cause of 
action on a lesser showing, an assertion of violation of HBOR does not state a cause of action, 
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absent viable allegations of causation and damages resulting from the violation.  Plaintiffs have 
failed to allege that any technical violations of the dual tracking provisions were “material,” in the 
sense that but for those violations, the lender would have agreed to a loan modification 
agreement Plaintiff could have afforded. In the absence of such allegations, Plaintiffs have failed 
to allege that they were damaged by any alleged technical violations of these statutes.  The 
negligence claim, in turn, is predicated only on the assertion of statutory duties, and fails with 
the statutory counts. 

Because this is the first demurrer in this case on these issues, it is appropriate to give 
Plaintiff another opportunity to supply the allegations that are missing or too conclusory 
in the FAC.  Accordingly, leave to amend is granted as to these causes of action. 

There is another possible problem with the first cause of action (dual tracking), however, 
to which the parties should give attention in connection with any amendments – namely 
the subsequent repeal of the dual-tracking provisions of HBOR, as the Court drew to the 
parties’ attention in its demurrer ruling of January 30.  See Rankin v. Longs Drug Stores 
California, Inc. (2009) 169 Cal.App.4th 1246, 1256. 

Fourth Cause of Action:  Unfair Business Practices 

California’s unfair competition law (UCL), Cal. Bus. & Prof. Code § 17200 et seq., 
prohibits unfair competition, which is defined as any unlawful, unfair or fraudulent 
business act or practice. § 17200. A claim may be brought under the UCL by a person 
who has suffered injury in fact and has lost money or property as a result of unfair 
competition. Cal. Bus. & Prof. Code § 17204. Therefore, to establish standing under the 
UCL, a plaintiff must (1) establish a loss or deprivation of money sufficient to qualify as 
injury in fact, i.e., economic injury, and (2) show that the economic injury was the result 
of, i.e., caused by, the unfair business practice that is the gravamen of the claim. See 
Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337. Restitution is the only form 
of damages available under the UCL. See Korea Supply Co. v. Lockheed Martin Corp. 
(2002) 29 Cal.4th 1134, 1147. 

Plaintiff’s UCL claim is predicated on the same statutory violations (or negligent conduct 
in so violating) alleged elsewhere in the FAC.  The Court, however, is holding that the 
FAC does not adequately allege any such material violations.  Moreover, the FAC does 
not allege economic injury and causation. In the absence of allegations that she incurred 
a “personal, individualized loss of money or property in any nontrivial amount” (Kwikset, 
51 Cal.4th at 325) that were caused by Defendants’ alleged unfair and fraudulent 
conduct, Plaintiff has not alleged facts sufficient to state a cause of action for violation of 
Business and Professions Code § 17200.  Possibly the late fees and accrued interest 
alleged in ¶ 103 might qualify as damages recoverable under the UCL – but as noted 
above, Plaintiff has not adequately alleged that that monetary harm was caused by the 
asserted statutory violations. 

The Demurrer to this cause of action is sustained, with one opportunity to amend. 

Eighth Cause of Action:  Civil Code § 2924(a)(6) 

Civil Code § 2924(a)(6) requires that the entity initiating the foreclosure process is “the 
holder of the beneficial interest under the mortgage or deed of trust, the original trustee 
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or the substituted trustee under the deed of trust, or the designated agent of the holder 
of the beneficial interest.”  

Plaintiff alleges that Deutsche lacks standing to foreclose because the loan was 
assigned to it after the closing date of the Trust. FAC at ¶¶ 105, 106. The transfer of 
Plaintiff’s loan to a securitized trust after the trust close date is a transaction that is 
merely voidable, not void. See Mendoza v. JPMorgan Chase Bank, N.A. (2016) 6 
Cal.App.5th 802, 816 (an untimely assignment to a securitized trust made after the 
trust’s closing date is merely voidable); see also Saterbak v. JPMorgan Chase Bank, 
N.A. (2016) 245 Cal.App.4th 808, 815 (same); see also Yvanova v. New Century 
Mortgage Corp. (2016) 62 Cal.4th 919, 942 (whether such an assignment should be 
deemed void or voidable “is outside the limited scope of our review”). As a consequence, 
Plaintiff lacks standing to challenge the assignment of the loan. 

The Demurrer to this cause of action is sustained.  Leave to amend is denied, as the 
Court perceives no prospect that Plaintiff can amend to get over this hurdle. 

 

  

10.  TIME:  9:00   CASE#: MSC17-01999 
CASE NAME: AMEX VS. TYAGI 
HEARING ON MOTION TO DISMISS FOR FAILURE TO STATE CLAIM FOR RELIEF 
FILED BY ADESH TYAGI 
* TENTATIVE RULING: * 
 
Defendant’s “First Amended Motion to Dismiss for Failure to State a Claim upon Which Relief 

May be Granted” – which the Court treats as a motion for judgment on the pleadings – is 

denied. 

Before getting to the substance here, a few procedural observations are in order.  First:  A 

“motion to dismiss for failure to state a claim upon which relief may be granted” is a procedural 

label used in federal court, not California court.  The state-court equivalents are a demurrer, or a 

motion for judgment on the pleadings (MJOP).  (See Code of Civil Procedure §§430.10, 438.)  

Because defendant has filed a document captioned “Answer” (about which more shortly), the 

Court treats this as an MJOP. 

Second:  The miscaptioning of defendant’s motion is of little consequence to the outcome, 

because the standards used on either a demurrer or an MJOP are identical (and very similar if 

not identical to the standard the federal courts use on their equivalent motion).  But the biggest 

problem with defendant’s motion is that he clearly has no understanding of those standards, or 

of the procedural posture of the case at this early stage.  The function of an MJOP is not to test 

whether the plaintiff’s allegations are true or not, or whether the defendant has evidence with 

which to disprove those allegations.  Rather, the sole function of an MJOP is to ask:  Assuming 

that the plaintiff’s allegations are true, would they establish a legally valid claim for plaintiff?  “All 

facts alleged in the complaint are admitted for purposes of the motion, and the court determines 

whether those facts constitute a cause of action.”  (Hunt v. County of Shasta (1990) 225 

Cal.App.3d 432, 440; see also Blank v. Kirwan (1985) 39 Cal. 3d 311, 318.) 
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Accordingly, an MJOP neither requires a plaintiff to produce its evidence, nor gives a defendant 

the opportunity to present his own counter-evidence.  Indeed, generally no evidence at all 

should be offered or considered on an MJOP.  This is simply not yet the right procedural step for 

anyone’s evidence.  The only exception, which is quite limited, is for material that may be 

judicially noticed.  None of the evidence defendant attaches to his motion, however, even 

arguably qualifies for that exception. 

Third:  The Court notes that defendant’s motion does not comply with CRC 3.1110(f) and Local 
Rule 3.42 concerning tabbing of exhibits.  As the Court is required to disregard all the proffered 
exhibits anyway, that is “no harm, no foul” for present purposes.  But defendant is directed to 
review these rules and comply with them as to any future filings.  Failure to do so may result in 
rejection or disregard of nonconforming papers.  The same admonition applies to plaintiff’s 
opposition papers. 
 
Fourth:  Before filing either a demurrer or an MJOP, a defendant is required to meet and confer 

with the opposing attorney.  (See Code of Civil Procedure §§430.41 and 439.)  The Court 

expressly directed defendant to do so at the CMC on February 28, but there is no evidence that 

defendant has complied.  Despite lacking an attorney, defendant is expected and required to 

comply with all procedural requirements. 

Fifth:  Defendant’s motion purports to be combined with a “counterclaim for fraud”.  (The proper 

terminology in state court is “cross-complaint”.)  This is improper.  Defendant may file an MJOP 

and a cross-complaint at the same time, but not in the same document.  Plaintiff is not required 

to answer or otherwise respond to this attack unless and until it is properly pleaded and filed. 

Sixth:  Defendant has filed a pleading captioned as an “answer”, but that document fails to either 

admit or deny the truth of any of the complaint’s allegations.  (Possibly defendant viewed this 

filing as nothing but a parallel assertion of his motion to dismiss.)  On the present state of the 

pleadings, therefore, defendant has filed an answer that fails to deny any of the complaint’s 

factual allegations – and he is thereby deemed to have admitted that they are all true.  The 

Court is confident that defendant did not intend to admit the allegations, and so on its own 

motion the Court grants defendant leave to file an amended answer (and a cross-complaint, if 

he so chooses) within 30 days of this hearing date. 

Turning at last to the substance:  The complaint in this case is a run-of-the mill credit card 

collections complaint.  Its allegations may or may not be factually true, but on its face there is 

nothing legally deficient about it.  It validly states legal claims for relief – by which the Court 

means that if the allegations are proven to be true at trial and there is no valid affirmative 

defense, plaintiff will win the case -- and defendant identifies no fatal flaw or defect on the face 

of the allegations.  That is sufficient for denial of the present motion. 

Instead, defendant asserts what he says are four grounds for his motion.  All are frivolous. 

First, defendant asserts that plaintiff has failed to provide “validation” of the alleged debt as 

required by the Fair Debt Collection Practices Act.  The Court suggests that defendant may be 

misunderstanding how that statute applies, or does not apply, to litigation as opposed to pre-
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litigation collection efforts.  But for present purposes, it suffices to note that a collections plaintiff 

is not required even to allege that it gave the defendant any “validation” of the debt, let alone to 

prove or provide that “validation” in full at the pleadings stage.  The time for plaintiff to prove up 

this debt, if it can, will be at trial or summary judgment – not in the complaint or on an MJOP 

motion. 

Second, defendant asserts that plaintiff “would have to prove standing” by presenting the 

original note or contract.  But again, a complaint is not a vehicle for “proving” anything, including 

standing, and an MJOP is not a vehicle for demanding such proof.  Plaintiff alleges that it has a 

contract with defendant and that defendant owes plaintiff money under that contract.  Those 

allegations may or may not turn out to be true, but plaintiff plainly has “standing” to allege them. 

Third, similarly, defendant asserts that plaintiff “would have to present qualifying evidence” in 

support of its claim.  So it will have to do, eventually – but not in the complaint. 

Fourth, defendant asserts that plaintiff’s lawyers must present proof of their authority to 

represent plaintiff.  There is neither basis for requiring any such proof nor any reason at all to 

suppose that the lawyers are acting other than on behalf of their putative client. 

 

  

11.  TIME:  9:00   CASE#: MSC17-02412 
CASE NAME: STOKES VS. MIKE ROSE'S AUTO 
HEARING ON PETITION TO COMPEL ARBITRATION & STAY JUDICIAL PROCEEDINGS 
FILED BY MIKE ROSE'S AUTO BODY, INC. 
* TENTATIVE RULING: * 
 
The petition to compel arbitration and stay judicial proceedings is granted.  Plaintiff agreed to 
arbitrate her claims and the agreement under which she did so is not unconscionable. 
 
Plaintiff Cristal Stokes was an employee of Defendant Mike Rose’s Auto Body, Inc., from 
approximately October, 2016 through May, 2017 when her position was eliminated.  She brings 
six claims related to her termination: 1) disability discrimination; 2) failure to accommodate a 
disability; 3) failure to engage in the good faith interactive process; 4) retaliation; 5) failure to pay 
wages due upon termination; and 6) wrongful termination. 
 
At the time of her hiring, plaintiff executed a document entitled the “Working Agreement” 
(Agreement).  This 11-page document included an arbitration clause at pages 7-9.   Under the 
Agreement, “any and all claims arising out of or related to Employee’s employment that could be 
filed in a court of law” were instead to be arbitrated, including, e.g., wrongful discharge and class 
action claims.  (Agreement, pp. 7-8.)  The parties agreed that the Agreement “shall be governed 
by and interpreted under the Federal Arbitration Act.”  (Id., p. 8.)  Defendant was to pay the 
arbitrator’s fee. (Id.)  Further:  
 

The arbitrator shall conduct the arbitration in accordance with the procedures set 
forth in the most recent version of the National Rules for the Resolution of 
Employment disputes of the American Arbitration Association, except to the 
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extent that any such rule or procedure would invalidate the enforceability of this 
Agreement, and except to the extent that administration of the arbitration by 
American Arbitration Association is required. 
 

(Id.)   
 
Plaintiff signed the Agreement on page 9.  Also appearing on this page was the final clause 
waiving the right to jury trial:   
 

THIS ARBITRATION AGREEMENT IS A WAIVER OF ALL EMPLOYEE’S 
RIGHTS TO A CIVIL JURY TRIAL OR PARTICIPATION IN A CIVIL CLASS 
ACTION LAWSUIT FOR CLAIMS ARISING OUT OF EMPLOYEE’S 
EMPLOYMENT. 
 

(Id. at p. 9, emphasis in original.)   
 
Defendant sought arbitration and plaintiff did not consent.  This petition followed. 
 

1.  The parties agreed to arbitrate these claims.  
 
A court’s first task is to determine whether the parties agreed to arbitrate the dispute at all. “‘This 
determination involves two considerations: (1) whether there is a valid agreement to arbitrate 
between the parties; and (2) whether the dispute in question falls within the scope of that 
arbitration agreement.’” (Bruni v. Didion (2008) 160 Cal.App.4th 1272, 1283, internal citations 
omitted.) Only then does a court move to determining whether the agreement to arbitrate is 
unenforceable for other reasons, such as unconscionability. 
 
Here, the Agreement contains an arbitration clause that covers the claims in this case, as it 
applies to “any and all” claims arising out of plaintiff’s employment that could be brought in court.  
Plaintiff does not dispute this point. 
 

  2.  The Agreement is not unconscionable. 
 

Plaintiff attacks the arbitration agreement solely on the basis that it is unconscionable and should 

not be enforced.   

 

“One common formulation of unconscionability is that it refers to an absence of meaningful 

choice on the part of one of the parties together with contract terms which are unreasonably 

favorable to the other party. As that formulation implicitly recognizes, the doctrine of 

unconscionability has both a procedural and a substantive element, the former focusing on 

oppression or surprise due to unequal bargaining power, the latter on overly harsh or one-sided 

results.” (Sonic-Calabasas A. Inc. v. Moreno (2013) 57 Cal.4th 1109, 1133, internal quotations 

omitted.)  Both elements must be present for a court to declare an agreement unconscionable, 

but not in any particular degree: a high level of procedural unconscionability requires less 

substantive unconscionability and vice versa.  (See Armendariz v. Foundation Health Psychcare 

Services Inc. (2000) 24 Cal.4th 83, 114.) 
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A. Procedural Unconscionability 

 

Plaintiff argues that the Agreement is procedurally unconscionable because: 1) it is a contract of 

adhesion; 2) its “rules clause” purporting to incorporate the American Arbitration Association’s 

(AAA) National Rules for the Resolution of Employment Disputes contains numerous 

exceptions; and 3) Defendant failed to attach a copy of the AAA rules.   

 

The California Supreme Court has rejected the argument that an employment agreement is 

procedurally unconscionable simply because it is a contract of adhesion.  (Baltazar v. Forever 

21, Inc. (2016) 62 Cal.4th 1237, 1246.)  Adhesion contracts contain an element of procedural 

unconscionability by their nature, and courts must be particularly attuned to them in employment 

contexts given the financial pressure employers exert.  (Id. at 1244-1245, quoting Sonic, supra, 

57 Cal.4th at 1145; see also Gentry v. Superior Court (2007) 42 Cal.4th 443, 469, and 

Armendariz, 24 Cal.4th at 115.)  But adhesion alone is not viewed with the same scrutiny as 

adhesion accompanied by “‘surprise or other sharp practices.’”  (Id. at 1245 quoting Gentry at 

469.) 
 
Here, there is no evidence of surprise or sharp practices.  The Agreement is 11 pages long.  
Plaintiff claims that she was never informed that she was waiving her right to jury trial, but her 
signature appears on the same page as the bold, capitalized notice informing her of just that 
fact.  (Declaration of Cristal Stokes, at ¶ 6; Agreement at p. 9.)  Even accepting that plaintiff was 
told she had to sign this paperwork to start her job, or that she believed she was filling out 
“routine paperwork,” she does not state that she asked for more time to review the documents 
and that it was refused, nor that her offer of employment would be rescinded if she refused to 
sign the documents immediately.  (See generally Stokes Decl., ¶¶ 3-6.) 
 
Similarly, a failure to attach arbitration rules does not render an arbitration agreement 
procedurally unconscionable except perhaps where plaintiff identifies “some element of the AAA 
rules of which she had been unaware when she signed the arbitration agreement.”  (Baltazar at 
1246, distinguishing, inter alia, Trivedi v. Curexo Technology Corp. (2010) 189 Cal.App.4th 387, 
393, and Fitz v. NCR Corp. (2004) 118 Cal.App.4th 702, 721.)  Here, the AAA rules were 
properly identified.  (Contrast Flores v. Nature’s Best Distribution, LLC (2016) 7 Cal.App.5th 1, 
10 [holding no agreement to arbitrate in part due to failure to attach rules, but noting employer 
could have specified applicable version of AAA rules in the agreement].)  Thus, plaintiff’s 
argument for procedural unconscionability based on a failure to attach the AAA rules must fail.  
(See Baltazar at 1246.)  She identifies one provision of the AAA rules – the discovery provisions 
– as problematic because they do not adequately preserve her rights.  But she argues this as a 
substantive unconscionability issue, and it is not persuasive for the reasons set out in the next 
section. 
 
Separately, plaintiff argues that the clause invoking the AAA rules is confusing in how it phrases 
exceptions.  But the five-line clause provides only two exceptions.  First, if any rule would 
invalidate the Agreement, that rule would not apply.  That is nothing but a generic severability 
provision, seeking to save the agreement even if some particular aspect of it were determined to 
be unlawfully unfair to the employee.  It would not be objectionable even if there were any such 
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unfair provisions requiring severing – and here there are not.  Second, if administration of the 
arbitration is required by the AAA, the rules would not apply to that extent.  There is nothing 
unfair or unreasonable in that provision either.  It means simply that the parties are opting into 
AAA’s rules, but not necessarily into the AAA itself as a provider.  These limited exceptions do 
not make the agreement procedurally (or otherwise) unconscionable because they merely 
preserve the chosen forum and allow for administration within that forum by the arbitral 
organization itself.  
 
Accordingly, the Court finds that the Agreement possesses only a minimal degree of procedural 
unconscionability, akin to that found in any form employment contract.  
 

B. Substantive Unconscionability 
 
Plaintiff next contends that the Agreement is substantively unconscionable because: 1) it 
includes a waiver of her right to participate in class action litigation along with a general lack of 
mutuality “pervasive throughout every aspect” of the Agreement; and 2) it restricts her 
discovery.   
 
Substantive unconscionability looks to terms that are harsh, oppressive, or one-sided, and 

requires more than just a bad deal.  “A party cannot avoid a contractual obligation merely by 

complaining that the deal, in retrospect, was unfair or a bad bargain.  Not all one-sided contract 

provisions are unconscionable; hence the various intensifiers in our formulations: ‘overly harsh,’ 

‘unduly oppressive,’ ‘unreasonably favorable.’ … We clarify today that these formulations, used 

throughout our case law, all mean the same thing.”  (Sanchez v. Valencia Holding Co., 

LLC (2015) 61 Cal.4th 899, 911.) 

Initially, plaintiff’s argument that there is a lack of mutuality throughout “every aspect” of the 
agreement is too broad and fails to meet plaintiff’s burden to identify unconscionable provisions.  
(Pinnacle Museum Tower Assn. v. Pinnacle Market Development (US), LLC (2012) 55 Cal.4th 
223, 247 [“The party resisting arbitration bears the burden of proving unconscionability.”].)  And 
in some cases, the facts suggest otherwise.  For example, the agreement requires both parties 
to arbitrate all claims relating to plaintiff’s employment.  Defendant pays the cost of arbitration. 
 
The class action waiver is one-sided in the sense that it is highly unlikely that defendant would 

ever bring a class action against plaintiff.  But the does not deprive plaintiff of the tool of a class 

action procedure.  It only channels any such class action into an arbitral forum rather than a 

court.  Regardless, such class action waivers have been upheld, especially in arbitration 

agreements administered, as this one, under the Federal Arbitration Act.  (See AT&T Mobility 

LLC v. Concepcion (2011) 563 U.S. 333, 339; Sanchez, 61 Cal.4th at 907 [“…we hold that 

Concepcion requires enforcement of the class waiver…”].)   

Finally, plaintiff argues that the agreement is substantively unconscionable because it restricts 
her right to discovery. Rule 7 provides:  “The arbitrator shall have the authority to order such 
discovery, by way of deposition, interrogatory, document production, or otherwise, as the 
arbitrator considers necessary to a full and fair exploration of the issues in dispute, consistent 
with the expedited nature of arbitration.”  (Declaration of Richard Gillespie, Exh. 2, at Rule 7.)   
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There is nothing one-sided about this provision.  It does not, for example, provide that the 
employee’s opportunity for discovery will be more constrained than the employer’s.  Nor does it 
set any fixed caps that would be likely to prejudice one side more than the other.  On the 
contrary, it grants the arbitrator authority to order any discovery deemed “necessary to a full and 
fair exploration of the issues in dispute”.  It is likely that this may result in somewhat less 
freewheeling discovery than might be had in a court case, given the reference to the “expedited 
nature of arbitration”.  But that too is a two-way narrowed street, and is simply part and parcel of 
the general agreement to a means of dispute resolution that is crafted to be faster, cheaper, and 
more efficient – similar to, say, the absence of a jury or the very limited opportunity for appeal. 
 
While parties should be entitled to discovery in arbitration, that discovery is not “unfettered” and 
need not be same as that required under the Code of Civil Procedure.  (See Armendariz, 24 
Cal.4th at 104-106.)  “Employees ‘are at least entitled to discovery sufficient to adequately 
arbitrate their statutory claim, including access to essential documents and witnesses, as 
determined by the arbitrator(s) and subject to limited judicial review ….’”  (Fitz, 118 Cal.App.4th 
at 716, quoting Armendariz at 106, emphasis added.) Consistent with these principles, Rule 7 
allows for all forms of discovery as determined by the arbitrator.  This is not a case where 
plaintiff’s discovery, or the arbitrator’s power over it, has been restricted in favor of the employer.  
(Contrast Fitz at 717 [plaintiff limited to two depositions; arbitrator could order more only if “a fair 
hearing is impossible without additional discovery”].) 
 
In sum, the Agreement shows the limited procedural unconscionability typical of any 
employment contract, and no provision is substantively unconscionable.  Accordingly, the 
petition to compel arbitration is granted and the matter is stayed for further proceedings, as 
necessary, subsequent to arbitration.  

 
   

12.  TIME:  9:00   CASE#: MSL08-05629 
CASE NAME: DODEKA VS. PERRY 
HEARING ON MOTION TO VACATE JUDGMENT 
FILED BY TATIANA PERRY 
* TENTATIVE RULING: * 
 
Plaintiff’s Motion to Vacate Judgment is denied. 
 
Plaintiff’s papers are cursory, but it appears she is asserting two grounds for relief:  (1) that she 
did not reside where plaintiff claims to have served her on July 12, 2008; and (2) that the debt is 
not hers because she was the victim of identity theft in 2003 or 2009.  (Compare Declaration of 
Defendant filed 2/2/18 at 1:10 with Motion to Vacate filed 2/2/18 at 1:15.)  Neither of these, 
however, is supported by any evidence or testimony under oath. 
 
A plaintiff seeking to vacate a default judgment on grounds such as these has both statutory and 
non-statutory remedies.  The former include remedies under Code of Civil Procedure 
§§ 473(b),(d) and 473.5.  The nonstatutory remedy includes a suit in equity or a motion based 
on a claim of extrinsic fraud or mistake.  (Munoz v. Lopez (1969) 275 Cal.App.2d 178, 181.)   
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The statutory remedies are not available here because they all have time limits.  The latest that 
any of these remedies may be used is two years after the Judgment was entered.  (See Code of 
Civil Procedure § 473(b) (six months); § 473(d) (Dill v. Berquist Construction Co. (1994) 24 
Cal.App.4th 1426, 1444 (two years)); § 473.5(a) (two years).)  Here, the judgment was entered 
on May 26, 2009 and this motion was not brought until February 2, 2018, nearly nine years later.   
 
The nonstatutory remedy is not available for several reasons.  “[A] party who seeks to have a 
default set aside under a court's equity power must make a stronger showing than is necessary 
to obtain relief under section 473.”  (Gribin Von Dyl & Assocs. v. Kovalsky (1986) 185 
Cal.App.3d 653, 660.)   “[D]uring the period when relief under section 473 is available, there is a 
strong public policy in favor of granting relief and allowing the requesting party his or her day in 
court. Beyond this period there is a strong public policy in favor of the finality of judgments and 
only in exceptional circumstances should relief be granted.”  (In re Marriage of Stevenot (1984) 
154 Cal.App.3d 1051, 1071.) 
 
Normally a stringent, three-part test is followed.  The party seeking to set aside the default must 
(1) demonstrate that it has a meritorious case; (2) articulate a satisfactory excuse for not 
presenting a defense to the original action; and (3) demonstrate diligence in seeking to set aside 
the default once discovered.  (Rappleyea v. Campbell (1994) 8 Cal.4th 975, 982; cf. 8 Witkin, 
California Procedure, (5th ed. 2008) Attack on Judgment in the Trial Court, §§ 236, 237; pp. 
850-52.) 
 
“Ordinarily equity will not interfere with a judgment on the ground of extrinsic fraud or mistake 
unless the one whose interests were infringed can present a meritorious case; the plaintiff must 
plead and prove facts from which it appears, at least prima facie, that if the judgment were set 
aside and the proceedings were reopened, a different result would probably follow.... This rule 
has been applied in a number of cases involving proceedings in equity to set aside a judgment 
upon the ground that summons had not been served or that service was in some manner 
defective.”  (Bennett v. Hibernia Bank (1956) 47 Cal.2d 540, 554; see also Rappleyea v. 
Campbell (1994) 8 Cal.4th 975, 982.) 
 
Here, plaintiff has not submitted any proper declarations under penalty of perjury setting forth 
facts showing why the court should vacate the judgment.  (See Code of Civil Procedure 
§ 2015.5.)   
 
Further, a motion to set aside a judgment on equitable grounds must be brought within a 
reasonable time after the plaintiff discovers the judgment.  (Munoz v. Lopez (1969) 275 
Cal.App.2d 178, 181.)  Plaintiff submits no facts on this issue either.  
 
For all of these reasons, the motion is denied. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   04/13/18 

 
 

- 27 - 

13.  TIME:  9:00   CASE#: MSL16-02398 
CASE NAME: CAPITAL ONE VS. WARD 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER STIPULATED SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to enter judgment under a stipulated settlement is granted.  
Judgment will be entered in the amount of $14,720.43, plus $857.50 in costs. 
 

  

14.  TIME:  9:00   CASE#: MSL17-02959 
CASE NAME: CAVALRY SPV VS. SMITH 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY CAVALRY SPV I, LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for judgment on the pleadings is granted.  Judgment will be 
entered in the amount of $1,102.80, plus $350 in costs. 
 
The trial scheduled for May 25 is vacated. 
 

  

15.  TIME:  9:00   CASE#: MSN17-1819 
CASE NAME: DOCTOR'S ASSOCIATES INC.  VS  TRIPATHI 
HEARING ON MOTION FOR AMENDED JUDGMENT AND FOR NON-MONEY JUDGMENT 
FILED BY DOCTOR'S ASSOCIATES INC. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for entry of a non-money judgment is granted in part.  Judgment will be 
entered including items 2 (termination of franchise agreement) and 3 (disidentification) of 
plaintiff’s proposed judgment. 
 
The motion is denied, however, as to the request to amend the prior money judgment by adding 
$250 per day on account of defendants’ alleged failure to disidentify.  Plaintiff presents no 
evidence of any such failure, except a cursory and conclusory assertion to that effect by a 
Connecticut attorney with no stated basis or foundation for her factual assertion.  (And the Court 
notes defendants’ unsworn statement in their proffered CMC statement that in fact they have 
been locked out of the premises.) 
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16.  TIME:  9:00   CASE#: MSN18-0422 
CASE NAME: RE ANDREW BAGASBAS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

ADD-ON 

17.  TIME:  9:00   CASE#: MSC16-01229 
CASE NAME: IOANNOU VS. RICCA 
SPECIAL SET HEARING ON STATUS OF SETTLEMENT 
SET BY DEPT. 9 ON 4/4/18 
* TENTATIVE RULING: * 
 
Parties, Counsel and all with authority to settle the case are ordered to appear. 

 

 

18.  TIME:  9:00   CASE#: MSC14-00755 
CASE NAME: RICCA VS. IOANNOU 
SPECIAL SET HEARING ON RELATED CASE C16-01229 
SET BY DEPT. 9 ON 4/4/18 
* TENTATIVE RULING: * 
 
Parties, Counsel and all with authority to settle the case are ordered to appear. 

 

 

 


